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SUMMARY

Section 276(a)(1) directed the Commission to “ensure that all payphone service providers

are fairly compensated for each and every completed intrastate and interstate call using their

payphone.”  47 U.S.C. §  276(a)(1).  The Commission determined that “fair compensation”

means the level of compensation set by the market.  The Commission also made clear, however,

that this is true only where the market is functioning properly: “where the market does not or

cannot function properly  .  .  . the Commission needs to take affirmative steps to ensure fair

compensation.”  Specifically, the Commission has said it must address the issue of compensation

where a “government-mandated rate . . . may not be high enough to be ‘fairly’ compensatory.”

This is the case with inmate local collect calling rates, where state rate ceilings prevent

inmate calling service (“ICS”) providers from receiving fair compensation that reflects the

unique costs of providing inmate collect calling service.  As the Coalition explained throughout

this proceeding, it is far more expensive to provide the integrated package of services and

equipment necessary for inmate collect calling than it is to provide regular collect calling.  Yet, a

majority of the states have established rate ceilings for local inmate collect calls at or below the

incumbent LECs’ regular collect call rate.

The Commission has two options for addressing the state-imposed rate ceilings.  First,

the Commission could opt to deregulate inmate calling rates.  This is the path that the

Commission chose to follow in the case of local coin rates.  Second, the Commission could

prescribe a $.90 federal rate element to be added to existing state rates in those states where a

ceiling is in place.  This course has the advantage of leaving intact existing state rates.  The $.90

compensation element is based on the differential between the Big Three IXCs’ (AT&T, MCI,

and Sprint) tariffed rates for inmate and regular collect call service, and thus provides a

reasonable surrogate for the cost of providing inmate service.
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Section 276 also required the Commission to establish nonstructural safeguards to end the

BOCs’ historical discrimination against independent ICS providers in favor of their own ICS

operations.  In its comments in the earlier phases of this proceeding, the Coalition urged the

Commission to address its safeguards for inmate calling service to three specific areas of

concern:  (1) segregation of bad debt associated with the BOCs’ ICS; (2) nondiscriminatory

access to all fraud control information supporting the BOCs’ ICS; and (3) tariffing of all network

functions supporting BOCs’ ICS.  The ICS Coalition also stressed the over-arching need for the

Commission to deregulate the entire inmate calling service, wherever located, and not merely the

premises equipment.

The Payphone Orders failed to address these specific areas of concern, and ruled that the

Computer III safeguards apply to “inmate payphones,” omitting to specify their application to

inmate calling services.  This omission allowed the BOCs to interpret the Payphone Orders as

requiring the deregulation of premises equipment only—not services—thereby preventing

Computer III safeguards from effectively addressing any of the key issues of subsidy and

discrimination in the inmate context.  Unless this error is corrected, the BOCs can continue to

subsidize their ICS.  So long as the BOCs can continue to define their inmate collect calling

service as part of regulated operations, they can absorb losses generated by bad debt from their

ICS because they can commingle that bad debt with bad debt from other services.  Similarly,

fraud control information can still be provided solely to the BOCs’ ICS operations because the

entity receiving the information can be defined as part of regulated operations.  Additionally, the

tariffing of network services to prevent subsidy functions can be circumvented, because the

entity that uses those network functions can be defined as part of regulated operations.  Finally,

the Commission must also address the BOCs’ discriminatory handling of so-called “Code 50
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Reject Calls”—calls to numbers subscribed to CLECs, for which the BOCs bill on behalf of their

own inmate operations but not on behalf of independent providers.
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PROVIDERS COALITION

The Inmate Calling Service Providers Coalition (the “Coalition”) submits the following

comments in response to the Commission’s Public Notice, DA 99-841, released May 6, 1999,

requesting comment on the remand issues in this proceeding (“Remand Notice”).

The Remand Notice is the result of a court challenge brought by the Coalition of the

Commission’s 1996 Payphone Orders1 as they related to inmate calling services (“ICS”).  As a

result of the Commission’s failure to adequately address ICS in the orders, the Coalition filed a

petition for review of the Commission’s rulings with the United States Court of Appeals for the

District of Columbia Circuit.  After the filing of the Coalition’s initial brief, the Commission

sought a voluntary remand of the case.  In its request for remand, the Commission acknowledged

that it had not adequately addressed the issues raised by the Coalition and asked the court to

return the proceeding to the Commission so that it could provide further analysis, promising that

it would act expeditiously.  The court granted the Commission’s request for remand on January

30, 1998.

                                               
1 Implementation of the Pay Telephone Reclassification and Compensation Provisions of
the Telecommunications Act of 1996, 11 FCC Rcd 20541 (1996) (“Payphone Order”), recon., 11
FCC Rcd 21233 (1996) (“Payphone Reconsideration Order”).
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Only now, well over a year later, is the Commission turning its attention to the remand

proceeding.  In the three years since the Payphone Orders, independent ICS providers have

struggled to compete without the fair compensation to which they are entitled and without the

“level playing field” promised by the Telecommunications Act.  Until there is fair compensation

and adequate safeguards for fair competition, the improvements in inmate telephone service

sought by the Act cannot be realized.

A NOTE REGARDING THE DATA TO BE FILED IN CONJUNCTION WITH THESE
COMMENTS

In the Remand Notice, the Commission requested updated information concerning state-

imposed rate ceilings on local inmate collect calls and on the costs of providing such calls.  The

Coalition and its members are in the process of finalizing a set of responsive data.  The data will

be provided to the Commission in the next several days as a supplement to the instant filing.

BACKGROUND

I.  SECTION 276

A. Section 276 Directed the Commission to Set Fair Terms of
Competition in the Payphone Industry and to Ensure Fair
Compensation for All Completed Calls from Payphones

In enacting the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56

(1996), Congress sought to erect a new, “pro-competitive deregulatory national framework” for

the telecommunications industry.  S. Conf. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996)

(“Senate Conf. Rep.”).  Consistent with that goal, the new Section 276, 47 U.S.C. § 276, directed

the Commission to prescribe new rules for the payphone industry in order to “promote

competition among payphone service providers and promote widespread deployment of

payphone services.”  47 U.S.C. § 276(b)(1).
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Although competition in the provision of payphone service and inmate telephone service

was authorized by the Commission in 1984 (See Registration of Coin Operated Telephones, 57

RR2d 133 (1984)), for the next 12 years the Bell Operating Companies (“BOCs”) and other local

exchange carriers (“LECs”) were allowed to continue to operate their payphone services as part

of their regulated local exchange service (Tonka Tools, Inc., 58 RR2d 903 (1985)).  As a result,

the BOCs and LECs were able to continue to subsidize their payphone and inmate service

operations with revenue from other regulated operations, and to discriminate in favor of their

own payphone and inmate service operations vis-a-vis independent payphone providers in the

provision of the necessary underlying basic services. Implementation of the Pay Telephone

Reclassification and Compensation Provisions of the Telecommunications Act of 1996, Notice of

Proposed Rulemaking, 11 FCC Rcd 6716, 6718 (1996) (“Payphone Notice”); see also Comments

of the RBOC Payphone Coalition, CC Docket 96-128, filed July 1, 1996, at 16, 21-22

(acknowledging payphone subsidies).  While independent payphone providers purchased such

services on a “tariffed, arms-length basis,” the LECs “offer[ed] their public pay phone service as

a bundled offering of network services and premises equipment that [were] totally integrated into

local exchange operations.”  Senate Conf. Rep. at 57.  The result of the subsidization and

discrimination by the BOCs and LECs was that independent payphone and inmate service

providers were placed “at a significant competitive disadvantage vis-a-vis the [BOCs’ and]

LECs’ payphone operations.”  Illinois Pub. Tel. Ass’n v. FCC, 117 F.3d 555, 559 (D.C. Cir.

1997).

In order to address that competitive imbalance, Section 276 provided that “any [BOC]

that provides payphone service (1) shall not subsidize its payphone service directly or indirectly

from its telephone exchange operations or its exchange access operations; and (2) shall not prefer

or discriminate in favor of its payphone service.”  47 U.S.C. § 276(a).  To accomplish this goal,
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Congress ordered the Commission to prescribe regulations to “discontinue the intrastate and

interstate carrier access charge payphone service elements and payments . . . and all intrastate

and interstate payphone subsidies from basic exchange and exchange access revenues.”  47

U.S.C. § 276(b)(1)(C).  Congress further ordered the FCC to “prescribe a set of nonstructural

safeguards for [BOC] payphone service to implement the provisions of paragraphs (1) and (2) of

subsection (a), which safeguards shall, at a minimum, include the nonstructural safeguards equal

to those adopted in the Computer Inquiry-III (CC Docket No. 90-623) proceeding.”  Id.2

Section 276 also directed the Commission to prescribe a compensation plan for payphone

providers.  Specifically, Section 276 required the Commission to “establish a per call

compensation plan to ensure that all payphone service providers are fairly compensated for each

and every completed interstate and intrastate call.”  47 U.S.C. § 276(b)(1)(A) (emphasis added).

B. Section 276 Defined Payphone Service to Include Inmate Calling
Service

Prior to enactment of Section 276, the LECs’ ICS operations were integrated with the

LECs’ other regulated services in much the same fashion as the LECs’ payphone services.

Petition for Declaratory Ruling by the Inmate Calling Services Providers Task Force, 11 FCC

                                               
2

In the Computer III proceeding, Amendment of Section 64.702 of the Commission’s Rules
and Regulations (Third Computer Inquiry), 104 F.C.C.2d 958 (1986) (subsequent history
omitted), the Commission adopted various nonstructural safeguards for the provision of
nonregulated enhanced services by the BOCs to prevent the BOCs’ regulated operations from
discriminating in favor of their enhanced services operations.  Payphone Notice at 6747.  The
safeguards that the Commission adopted in Computer III include: (1) nondiscriminatory access
to network features and functionalities; (2) restrictions on the use of customer proprietary
network information; (3) network information disclosure rules; (4) nondiscrimination in the
provision, installation, and maintenance of services as well as nondiscrimination reporting
requirements; and (5) cost accounting safeguards.  Id.  Any basic network services used in the
provision of enhanced services were to be made available to independent enhanced service
providers on a tariffed basis with those same tariffed charges imputed to the BOCs’ nonregulated
enhanced service operations.
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Rcd 7362, 7365-66 (1996) (“Inmate Declaratory Ruling”).  Section 276 made explicit that

“inmate telephone services”
3 are included within the scope of its mandate.  Section 276(d)

defined “payphone service” as “the provision of public or semi-public pay telephones, the

provision of inmate telephone service in confinement institutions, and any ancillary services.”

47 U.S.C. § 276(d) (emphasis added).  The FCC was thus obligated to apply each of Section

276’s directives to inmate calling service as well as to payphone service generally.

II.  THE NATURE OF INMATE CALLING SERVICE

Inmate calling service is, as the term implies, calling service provided to inmates in

confinement facilities.  Inmate calling service is provided by a diverse group of providers

including independent (i.e., non-telephone company) service providers like the members of the

Coalition, the BOCs, other LECs, and IXCs.  Typically, ICS providers compete for the right to

serve as the contracted service provider within a particular confinement facility.  Generally,

under the service contract, the ICS provider installs, operates, and maintains all inmate

telephones and related equipment and provides the related services.  In exchange for the right to

be the exclusive service provider, the ICS provider pays a commission to the confinement

facility based upon inmate telephone use.  Inmate Declaratory Ruling at 7364.

Though included in the statutory definition of “payphone service,” inmate calling service

differs significantly from the payphone service used by the general public.  At a public

payphone, a caller can place a call using coins or a calling card, can use the presubscribed carrier

or dial an access code to reach a different carrier, call directory assistance or 911, reach an

                                               
3

The term “inmate calling services” is used throughout these comments synonymously
with “inmate telephone services.”



6
1016114 v1; LS1#01!.DOC

operator, talk for unlimited amounts of time and dial any number, including 800 numbers.  The

unique nature of the inmate calling environment, however, dictates a radically different service.

A. ICS Providers Permit Only Collect Calls

Almost without exception, coin calling is not allowed by confinement facilities.  In

general, the only calls allowed to be placed by inmates are collect calls.4  Thus, collect calls play

much the same role in inmate facilities as coin calls do in the public payphone sector.  Collect

calling is the dominant method of service and the primary source (and usually the only source) of

revenue for inmate service providers.

Unlike public payphone providers who typically route their collect and other “operator-

assisted” calls to a separate OSP, independent ICS providers generally process their collect calls

themselves on an automated basis; because of security concerns, access to live operators is

denied.  Using digitized voice processing, the ICS provider obtains acceptance of the collect call

from the call recipient, releases the call into the public network, monitors the call, and generates

a call record that will later form the basis for billing the recipient of the call.  Typically these call

processing functions are entirely automated.

B. ICS Providers Adopt a Variety of Call Controls to Address the
Security Needs of Confinement Facilities

Security and public safety concerns associated with inmate telephone use require that

confinement facilities have the ability to impose call controls on inmates. The most basic and

critical of these call controls is the restriction to collect calls only.  Confinement facilities

typically require that ICS providers block all direct-dialed calls, access code calls, 800/900 calls,

and calls to numbers such as  411 and repair service.  Blocking calls to these numbers reduces

inmate abuses of their calling privileges by limiting access to the public telephone network.

                                               
4 Some facilities have begun to operate “debit” systems as a coinless alternative to collect
calling.  However, in most facilities collect calling remains the norm.
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The ability to restrict inmate calling by called number is another specialized call control

of the inmate calling environment.  To prevent harassment, fraudulent calling, or criminal

activity, inmate calling systems may (1) block an inmate’s ability to make calls to certain

designated numbers, such as to judges or witnesses, or (2) restrict inmate calling only to certain

pre-designated numbers, such as those of family members or an attorney. Additionally, controls

may be placed on time of day, or the number of calls permitted.

Call control involves checking various data bases before a call is placed, e.g., to

authenticate the inmate’s personal identification number, to determine if the dialed number has

been pre-approved or prohibited for that inmate, and to check for frequent calls by one or more

inmates to the same number -- indicating potential criminal activity or a “hot house” established

to defeat the controls and allow open access to the public network.

A critically important group of controls is used to combat bad debt, which, as discussed

in the following section, is a major cost facing ICS providers.  The ICS provider typically queries

its billing database to check for indicators of fraud or payment risks, such as an unusually high

balance owed by the called party.  And, after all the internal data base checks are completed, a

“validation” query is sent to the Line Information Data Base (“LIDB”)
5 to determine if the called

number has screening to block collect calls from being billed to it (e.g., payphones, hospitals, or

other restricted numbers). Only after the call has cleared the call controls described in this

section is the call processed and completed as a collect call.

                                               
5

LIDB is a series of interconnected databases maintained by the LECs to enable them to
share validation and screening data with each other and other providers.  Policies and Rules
Concerning Local Exchange Carrier Validation and Billing Information for Joint Use Calling
Cards, Report and Order and Request for Supplemental Comment, 7 FCC Rcd 3528, 3533
(1992).  LIDB data must be provided on a nondiscriminatory basis.  Id.  Requesting carriers are
charged a fee for each “dip” into the LIDB database.  Id.  ICS providers are charged the fee
regardless of whether the call is eventually completed.
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After completion to the called party, the call is monitored to control its duration and to

detect and control three-way calling.  Voice overlays may be used during the call to identify it as

a call from a confinement facility, so that called parties are not unwittingly manipulated by an

inmate.  In addition, confinement facilities also typically require listening and/or recording

capability.

Finally, inmate calling systems generally must be able to provide customized call detail

reports.  These reports typically include the date and time of the call, the identity of the inmate

caller, call duration, and the called number.  These call detail reports assist in the detection and

prevention of criminal activity and fraudulent calling.

C. ICS Providers Must Address the High Levels of Bad Debt Associated
with Inmate Calling

In addition to meeting the security needs of confinement facilities, ICS providers must

also address the high levels of “bad debt” associated with inmate calling.  The levels of bad debt

from inmate calling run several times higher than in the general public payphone industry.  As

explained in more detail below, there are two major sources of inmate bad debt.  First, there are

calls for which the IC provider cannot collect due to fraud on the part of inmates and their called

parties.  This type of bad debt is referred to as "“uncollectibles.”  Second, there are calls to

legitimate numbers that the ICS provider is unable to bill for because the number is served by a

CLEC instead of the LEC with whom the ICS provider has a billing arrangement.  This type of

bad debt is referred to as “unbillables.”

The Coalition has previously filed with the Commission data supplied by two major

billing clearinghouses serving the ICS industry indicating that ICS provider bad debt can be 30%

or higher.  See Comments of Inmate Calling Service Providers Coalition, CC Docket 96-128,
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filed July 1, 1996.  Current bad debt percentages for the Coalition’s members will be included

with the supplemental data that the Coalition intends to file within the next few days.

D. ICS Providers Offer an Integrated Package of Call Control and Call
Processing Equipment and Services to Meet the Unique Requirements
of the Inmate Environment

The call control and call processing functions described above are usually carried out in

equipment located on the premises of the confinement facility.  Even if the equipment is

physically located in a central office or comparable facility, as is the case with some of the

BOCs, it is either dedicated to, or specially programmed for, the particular confinement

institution.

In either event, there is necessarily an integral relationship between the call control

functions, the call processing functions, the billing, and collection of ICS calls.  For example, the

call processing system is usually configured so that calls never default to a live operator in order

to prevent unscrupulous inmates from duping the operator into providing open access to the

public network.  Further, in order to minimize bad debt, information received in the course of

billing and collecting for inmate calls should be available so that the call control systems can use

such information as appropriate to implement additional restrictions on inmate calling.  Call

control and call processing are typically integrated into a single system under the ICS provider’s

control.  Even if the call processing is provided separately—for example, through network-based

automated collect calling features—it must be subject to special restrictions and must be

coordinated with the call control functions.

E. The High Costs of Doing Business in the Inmate Environment

Because of the special characteristics of the inmate calling environment outlined above,

the per-call costs of inmate calling services are substantially higher than the costs of

conventional operator services utilized at payphones.  First, the specialized package of
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sophisticated call processing and call control systems and extensive fraud control programs

developed by ICS providers require significant capital investment. Second, as mentioned above,

even with sophisticated call control equipment, the level of bad debt associated with calls from

confinement facilities is several times higher than from public payphones.  Third, labor expenses

are high because ICS providers must maintain a customer service staff equipped to address the

needs of inmates, the inmates’ called parties, and the confinement facilities.

DISCUSSION

The ICS issues pending before the Commission on remand fall into two general

categories.  First, there is the need to ensure that ICS providers are fairly compensated for inmate

calls, as required by Section 276.  Second, there is the need to end the BOCs’ historical practices

of (1) discriminating against independent inmate calling service providers and in favor of their

own inmate operations and (2) subsidizing their inmate operations with revenues from other

services.  Each is discussed separately below.

I.  THE COMMISSION MUST ENSURE THAT ICS PROVIDERS ARE
FAIRLY COMPENSATED FOR LOCAL INMATE CALLS

A. Section 276 Requires the Commission to Ensure Fair Compensation
for ICS Calls

Section 276(a)(1) directs the Commission to “ensure that all payphone service providers

are fairly compensated for each and every completed intrastate and interstate call using their

payphone.”  47 U.S.C. § 276(a)(1).  As discussed above, Section 276(d) explicitly defines

“payphone service” to include inmate calling services.  47 U.S.C. § 276(d).  Thus, the

Commission is obligated to ensure that ICS providers are fairly compensated for each and every

call made from their inmate telephones.
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In the Payphone Order, the Commission determined that “fair compensation” generally

means the level of compensation set by the market.  Payphone Order at 20567 (“[O]nce

competitive market conditions exist, the most appropriate way to ensure that PSPs receive fair

compensation for each call is to let the market set the price for individual calls originated on

payphones.”).  Thus, where the market is effective, the Commission determined that it fulfilled

its obligation to ensure fair compensation by allowing market forces to operate.  Id.  The

Commission found, however, that “where the market does not or cannot function properly . . .

the Commission needs to take affirmative steps to ensure fair compensation.”  Id.  Specifically,

the Commission has said it must affirmatively address the issue of compensation where a

“government-mandated rate . . . may not be high enough to be ‘fairly’ compensatory.” Payphone

Notice at 6726 n.54.

B. State-Imposed Ceilings on the Rates ICS Providers Can Charge for
Local Inmate Calls Prevent ICS Providers From Receiving Fair
Compensation for Those Calls

Local inmate calls are an instance where a “government-mandated rate” has kept the

market from functioning properly to ensure fair compensation.  As shown on the chart filed by

the Coalition as part of its recent ex parte, the majority of state public utility commissions have set

ceilings on the rates that ICS providers can charge for local inmate collect calls.6  See Letter from

Jacob S. Farber to Kris Monteith, Chief, Competitive Pricing Division, dated March 12, 1999.  In

most states, those rate ceilings are based on the incumbent LECs’ standard collect calling rates.

See id.  In other words, ICS providers are forced to charge the same rates for inmate collect calls

as the LEC charges for a regular collect call from any business or residential phone.  The ICS

rates mandated by the states include no element whatsoever to recover the unique extra costs of

providing inmate service over and above the costs of providing regular collect service.  In several
                                               
6 Current information regarding state-imposed rate ceilings on local inmate collect calls
will be included in the supplemental data to be filed by the Coalition.
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states, the situation is even worse:  the state-imposed rate ceiling for inmate collect calls is

actually lower than the incumbent LEC’s regular collect call rate.

In its March 12, 1999 ex parte, the Coalition included separate charts for each of the nine

states with the lowest recovery for a typical local ICS call, showing the total cost of providing

the call for an independent ICS provider.  The charts reflect that in each of the nine states, an

independent ICS provider would lose money on the average local call.  In those states, providers

not only fail to earn a reasonable profit, but they are also unable to even recover their costs  The

Coalition is in the process of compiling even more comprehensive data, updating and refining

the cost analysis and extending its coverage to include the 20 states with the lowest local inmate

collect call rates.  That data will be submitted as part of the Coalition’s supplemental submission.

C. To Ensure Fair Compensation the Commission Must Either
Deregulate Inmate Calling Rates, or Establish a $.90 Federal Rate
Element to Provide Fair Compensation for ICS Providers

Because state-imposed rate ceilings on local inmate collect calls do not provide ICS

providers with the fair compensation mandated by Section 276, the Commission must act.  In the

Coalition’s view, the Commission has two options.  As one alternative, the Commission could

simply preemptively deregulate inmate calling rates, allowing the market (subject to limits

imposed by correctional facilities), to set rates at levels which fairly compensate ICS providers.

As a second alternative, the Commission could prescribe a $.90 federal rate element that may be

added to existing state-approved rates to ensure that ICS providers are fairly compensated for the

unique costs associated with inmate service while leaving state rate in place.

1. Deregulating Local Inmate Calling Rates

The deregulation option would be consistent with the Commission’s treatment of a

comparable problem in the Payphone Orders.  When faced with state rate ceilings for local coin

calling rates that did not permit fair compensation for payphone service providers (“PSPs”), the
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Commission opted to carry out its Section 276 mandate by preemptively deregulating the rates in

question.  The Commission concluded that “the most appropriate way to ensure fair

compensation is to let the market set the price for individual payphone calls.”  Payphone Order,

11 FCC Rcd at 20567.  Pursuant to Section 276(c), the Commission preempted state rate ceilings

on local coin rates as inconsistent with the federal policy of relying on the market to set fair

compensation.

The Commission could follow a similar course here.  As noted above, collect calling is

the predominant method of calling—and usually the only calling method allowed—in

confinement facilities.  Thus, collect calling is even more critical to the economics of inmate

telephone service than local coin calling is to public payphone service.  Like the local coin

calling rate ceilings preempted by the Commission, local collect calling rates are “government-

mandated rates” that prevent inmate service providers from recovering fair compensation.

2. Establishing a $.90 Cost Element

Another available option is to prescribe a federal rate element that may be added to the

existing state-approved rates in those states where there is a rate ceiling, in order to ensure that

ICS providers can recover the unique ICS costs not addressed by state rate ceilings.  This

solution has the advantage of leaving the state rate ceilings untouched, while at the same time

providing ICS providers with the fair compensation to which they are entitled under Section 276.

In its previous comments in this proceeding, the Coalition has advocated the adoption of

a $.90 federal rate element.  The $.90 rate is based on interstate tariffs filed by each of the “Big

Three” IXCs (AT&T, MCI, and Sprint) for their inmate calling services.  The inmate calling

services offered by the Big Three are functionally similar to those offered by the typical ICS

provider.  Reply Comments of Inmate Calling Services Providers Coalition, CC Docket 96-128,

filed July 15, 1996.  In the case of each of the Big Three, the interstate tariff for an inmate call
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provides for a $.90 additional surcharge for inmate collect calls, above and beyond the regular

collect call surcharges, in order to allow the carrier to recover the extra costs associated with

inmate calling.
7
  Id.  Thus, the $.90 differential in each of the Big Three tariffs provides an

accurate proxy for the additional costs borne by an ICS provider for completing an inmate call,

above and beyond the costs associated with standard collect calls.  Adopting a compensation

element based on the Big Three’s tariffs is consistent with the Commission’s tentative

conclusion in the Payphone Notice that “fair compensation” should be defined through a cost-

based surrogate.

One advantage of prescribing a federal rate element to be added to existing state-

approved rates is that it would preserve the ability of state commissions to determine the

appropriate rate for inmate service calls, while at the same time ensuring fair compensation for

ICS providers, as mandated by Section 276.  To the extent that any state commission is

concerned that the $.90 federal rate element results in an excessive total charge for an inmate

service call, the state commission would be free to conduct rate proceedings in accordance with

the usual rate-setting standards to examine whether the state-approved rate should be modified.

The objections to this approach cited in the prior Payphone Orders, are not valid.  One of

those objections was that prescription of a federal rate element “could possibly lead to a double

recovery of costs already included in higher-than-average operator service rates and special

surcharges on end-user phone bills for [inmate calls].”  Payphone Order at 20579.  This

objection was apparently based on a misunderstanding of the Coalition’s proposal.  The $.90 rate

element would not be applicable in any jurisdiction where inmate service providers are free to set

                                               
7

In each case, the interstate tariff specifies a collect call surcharge at or near $3.00 for
inmate collect calls.  The collect call surcharge for regular collect calls at the time the inmate
rates were filed was approximately $2.10. Reply Comments of Inmate Calling Services Providers
Coalition, CC Docket 96-128, filed July 15, 1996.
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their own rates.  For example, it would not affect interstate rates, which have been functionally

deregulated by this Commission.  In jurisdictions where rate ceilings currently apply, the federal

rate element would increase the overall authorized change.  However, the record before the

Commission makes clear that in all but a handful of those states, the rate ceiling is currently set

at, or below, the incumbent LEC’s regular collect calling rate.  There is no allowance for the

special costs associated with inmate calling.

The second objection to a federal rate element for inmate service calls was that

“[b]ecause virtually all calls originated by inmate payphones are 0+ calls, inmate PSPs tend to

receive their compensation pursuant to contract, which makes them ineligible to receive a per-

call compensation amount.”  Payphone Reconsideration Order at 21269.  This objection is

misconceived in several respects.  As the Commission explained in the Payphone Notice, its

mandate under Section 276(b)(1)(A) to ensure that payphone providers are “fairly compensated”

applies “regardless of whether the PSP currently receives compensation for the particular call

originated by its payphone.”  Payphone Notice at 6725.
8

As noted above, inmate service providers’ need for fair compensation for inmate collect

calls is analogous to public payphones providers’ need for fair compensation for local coin calls.

Prior to the Payphone Orders, public payphone service providers were able to collect some

revenue for local coin calls, but the Commission recognized that “[c]urrent local rates may not

always ‘fairly’ compensate the PSP for the use of its payphone.  For example, while a local call

provides some revenue to the PSP, local coin rates in some jurisdictions may not cover the
                                               
8

In addition, independent ICS providers generally do not “receive their compensation
pursuant to contract.”  Unlike public payphone providers, independent ICS providers do not
contract with a third-party OSP to process and carry out their collect calls.  Instead, independent
ICS providers process their own collect calls.  Thus, the only compensation received for inmate
collect calls is the revenue collected from the billed party; there is no additional source of
compensation.
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marginal cost of the service.”  Id. at 6728 n.64.  Recognizing that those ceilings prevented fair

compensation for local coin calls, the Commission took action to ensure fair compensation.

Payphone Order at 20568.  Similarly, the rate ceilings that prevent fair compensation for inmate

service calls must he corrected with appropriate Commission action.

The third objection previously raised by the Commission is that fair compensation for

ICS providers is better left to the states.  The fair compensation requirement, however, is not an

obligation that the Commission may delegate to the states.  The Commission ruled in the

Payphone Reconsideration Order that:

Section 276’s mandate that PSPs be fairly compensated for all payphone
calls is an obligation that is borne both by us and the states.  If an inmate
provider believes, after making its arguments to a particular state in light
of Section 276 and the instant proceeding, that it is not receiving fair
compensation for intrastate toll calls originated by its inmate payphones, it
may petition the Commission to review the specific state regulation of
which it complains.

Payphone Reconsideration Order at 21269.  Section 276, however, makes no mention of, much

less provides any role for, the states in ensuring fair compensation.  As the Commission

recognized in the case of local coin calling rates for public payphones, the fair compensation

obligation is placed squarely and solely on the Commission.  The Commission cannot abdicate

its responsibility.  See United States v. City of Detroit, 720 F.2d 443, 451 (6th Cir. 1983) (“an

agency charged with the implementation of a statutory framework ordinarily possesses no

authority to deviate from or abdicate its statutory responsibilities”); cf. Perot v. Federal Election

Commission, 97 F.3d 553, 559 (D.C. Cir. 1996) (“when Congress has specifically rested an

agency with the authority to administer a statute, it may not shift that responsibility to a private

actor”).
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In any event, independent ICS providers have already sought relief from the states

without success.  For example, the North Carolina Payphone Association filed a petition with the

North Carolina Public Utility Commission requesting that the North Carolina Commission

prescribe an inmate compensation element to provide recovery of the unique costs of providing

inmate service.  Notwithstanding the fact that North Carolina’s inmate rates are among the

lowest in the country, the North Carolina commission rejected the petition, holding that ICS

providers are adequately compensated.

II.  THE COMMISSION MUST PUT AN END TO THE BOCS’
SUBSIDIZATION AND DISCRIMINATION IN FAVOR OF THEIR OWN
ICS OPERATIONS

In addition to ensuring fair compensation for ICS providers, Section 276 also requires the

Commission to establish nonstructural safeguards to end the BOCs’ subsidizing of their own

inmate service operations and discrimination against independent ICS providers.  47 U.S.C. §

276(a).  Section 276(b)(1)(C) provides that the Commission shall:

prescribe a set of nonstructural safeguards for Bell operating company
payphone service to implement the provisions of paragraphs (1) and (2) of
subsection (a), which safeguards shall, at a minimum, include the
nonstructural safeguards equal to those adopted in the Computer Inquiry-
III (CC Docket No. 90-623) proceeding.

47 U.S.C. § 276(b)(1)(c).  The referenced Computer III safeguards were designed to protect

against improper subsidization and discrimination by the BOCs in their provision of certain

competitive services.  The safeguards work by defining the competitive services, according to

specific criteria,
9 classifying those services as “nonregulated,” and requiring the BOCs to strictly

separate the costs, revenues, and uncollectibles that are attributable to those nonregulated

                                               
9

In the original Computer III rules, the competitive services subject to the safeguards were
defined as “enhanced services,” under criteria enunciated in a specific rule.  47 C.F.R. § 
64.702(a).
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operations.  Computer III safeguards also ensure that the BOCs provide regulated functions

supporting the competitive services on the same terms and conditions to their nonregulated

service operations and to independent competitors.  See generally Computer III.  These

mechanisms can only be effective in preventing subsidies and discrimination if the competitive

services that would otherwise receive subsidies or discrimination are classified properly as part

of the BOCs’ nonregulated operations.

A. In the Payphone Orders, the Commission Failed to Define the Services
Subject to Computer III Safeguards Correctly, Thereby Enabling the
BOCs to Continue Their Subsidization and Discrimination in Favor of
Their Own Inmate Calling Services

The BOCs and other ILECs have not discontinued subsidies and discrimination in favor

or their own inmate service operations.  Cf.  Public Notice at 2.  The BOCs have interpreted the

Payphone Orders as requiring the deregulation of premises equipment only—not services—

thereby preventing the Computer III safeguards mandated by Section 276 from effectively

addressing any of the three key issues of subsidy and discrimination identified by the Coalition.

Unless the Commission clarifies that the scope of the deregulated ICS includes services as well

as equipment, no safeguards adopted by the Commission will have any meaning because the

critical revenues, costs, and relationships with the BOCs’ regulated operations will remain

outside of the safeguards’ protections.

By implementing Computer III safeguards solely as to their premises equipment, not

service, the BOCs’ have left their inmate calling service—i.e., the provision of collect calling for

inmates—almost wholly outside the protections of the Computer III safeguards.  By defining

their nonregulated operation so narrowly that it does not assume the financial responsibility and

risk associated with the provision of the collect calling service for inmates, the BOC’s have
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allowed their inmate calling service to continue to benefit from all the subsidies and

discrimination prohibited by Section 276.

1. Uncollectibles

As discussed above, one of the critical differences between ICS and ordinary operator

services is the extremely high proportion of  bad debt associated with ICS.  Even with

sophisticated controls in place, bad debt from ICS far exceeds bad debt from other operator

services as a percentage of billed revenue.  The BOCs do not segregate bad debt associated with

their ICS operations from bad debt associated with regulated services.  As a result, BOC inmate

calling service operations do not have to account for their own bad debt.  A particularly

egregious example of this is attached hereto as Exhibit 1 (in a bid proposal to provide inmate

service, Bell Atlantic asserts that it has no uncollectibles).

In essence, the receivables associated with BOC ICS are commingled with other LEC

receivables, and so are the associated uncollectibles.  Because ICS bad debt is much higher than

bad debt associated with other LEC receivables, most of the costs of ICS bad debt are borne by

the BOCs’ regulated operations, and recovered from regulated ratepayers, rather than charged

back directly to the ICS operation.  Further, because the regulated operations assume the burden

of the receivable, the regulated operations also assume the burden of all the underlying costs
10

associated with generating the receivable.  In short, the BOCs are able to effectively use

revenues from other services to subsidize the costs and lost revenue associated with their bad

debt from ICS.  This is a significant competitive advantage for the BOC inmate operations vis-à-

vis their independent competitors.  Bad debt is a large component of the cost of providing ICS.

                                               
10

These costs include all costs associated with many call control functions and the
processing and carrying of an uncollectible call, including validation, automated collect call
processing, transmission, and billing expenses.  Since the revenue for the call is not collected, all
the associated costs must be recovered from other revenues.
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By freeing themselves of that cost, the BOC inmate operations are able to considerably improve

their margins.  This, in turn, permits the BOCs to offer larger commission payments to facilities

than independent providers are able to, allowing the BOCs to expand their share of the market at

the expense of the Coalition’s members.  See Exhibit 2 (excerpts from various BOC bid

proposals committing to commission payments of 40% and higher).

By contrast, when the BOCs bill on behalf of independent ICS providers, and do not

collect the amount billed, that specific uncollectible is charged back to the independent ICS

provider, which then must take a revenue reduction. In addition, the independent ICS provider

must absorb the entire cost of the call and is liable to pay the carrier for the costs of the call, even

though the ICS provider is unable to collect from the called party.

This treatment of inmate collect calling flies directly in the face of Section 276.  Congress

clearly intended that the BOCs’ ICS operations be cut off from all subsidies from regulated

revenues, so that the ICS operations would no longer be insulated from market forces and would

be forced to compete on a level playing field with independent ICS providers.

2. Fraud Control Information

Similarly, the BOCs are free to continue discriminating in favor of their ICS in the

provision of fraud control information.  For Computer III safeguards to effectively prevent

discrimination in the provision of fraud control information to support ICS, it is necessary to

define the BOC entity that receives and benefits from that information as part of the BOC’s

nonregulated operation.  Under Computer III, only services that are provided to the BOCs’

nonregulated entity must be offered to other providers on the same terms.  If the BOC is allowed

to define its ICS—the entity that receives the information and thus avoids incurring bad debt

from allowing fraudulent calls—as part of the “regulated” operation, then the discrimination will

continue unchecked, because the information is not provided to and does not benefit the BOC’s
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“nonregulated” operation.  As a result, the Computer III safeguards accomplish nothing.  Not

only must the independent providers bear the cost of their own bad debt while the BOCs are able

to pass their own bad debt costs on to regulated ratepayers, but independent providers must also

pay to obtain the information necessary to control bad debt—if available at all—while the BOCs

can use that information without incurring any comparable charge.

3. Provision of Services Under Tariff

Finally, the BOCs are left free to circumvent the requirements to provide under tariff—to

themselves and other ICS providers—any network service supporting their inmate calling service

operation.  In order for the Computer III safeguards to be effective in preventing subsidies and

discrimination, the beneficiary of network support must be defined as part of the nonregulated

operation so that it is subject to a charge for each network function provided and so that

independent ICS providers can obtain the same network functions at the same rates “paid” by the

BOC’s ICS operation.  If the BOC’s nonregulated operation is not charged a tariffed rate for the

validation of ICS calls, for the use of any regulated call processing functions, or even for pure

transmission of the call through the BOC’s network, while independent providers are charged for

those same services, then discrimination has not been prevented.  Furthermore, subsidies of ICS

will continue because the BOCs’ cost of providing these functions will be commingled with all

the BOCs’ regulated costs.

B. The Flaws in the Commission’s Orders Are Further Confirmed by
Subsequent Commission Staff Rulings

In the Payphone Order, the Commission had required each of the BOCs to file a

comparably efficient interconnection (“CEI”) plan describing how it will comply with the

Computer III nondiscrimination safeguards.  On April 15, 1997, the Common Carrier Bureau

released a series of seven orders (“CEI Orders”) addressing the CEI plans filed by each of the
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BOCs.  See, e.g., Bell Atlantic Telephone Companies’ Comparably Efficient Interconnection

Plan for the Provision of Basic Payphone Service, Order, 12 FCC Rcd 4275 (CCB 1996) (“Bell

Atlantic CEI Order”).

To varying degrees, the BOCs in their CEI plans and subsequent filings demonstrated

that they did not intend to treat their inmate calling service as nonregulated operations.  See, e.g.,

id. at 4308-12.  For example, even though the only role played by Bell Atlantic’s regulated

network operations in its provision of ICS is the physical transmission of the call, Bell Atlantic

nevertheless stated that it treats its inmate collect calling service as part of its regulated operator

services, and thus exempt from the Computer III safeguards.  See Ex Parte Letter from Marie

Breslin, Director - FCC Relations, to William Caton, Acting Secretary, Federal Communications

Commission (March 24, 1997).  According to Bell Atlantic, the specialized call processing

functions which are the sine qua non of ICS “ha[ve] been viewed as adjunct to Bell Atlantic’s

[regulated] operator services.”  Id.

However, if the BOC’s regulated side incurs the expense of transmission and call

processing and assumes the responsibility and risk of bad debt associated with billing and

collecting for those calls, then the BOC is essentially providing the ICS as a regulated service

and is still subsidizing that service in contravention of Section 276.  Id. at 8-10.  The BOCs’ CEI

plans also failed to identify the basic services and fraud and account information that support

their ICS operation and to commit that such services and information will be provided to

independent providers on a nondiscriminatory basis.  Id. at 6-7.

While the CEI Orders require the BOCs’ ICS equipment to be provided on a

nonregulated basis, the orders go on to say that the BOCs will not be required to “provide collect

calling as a nonregulated service when used with inmate phones.”  See, e.g., id. (emphasis
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added).
11

  See also Local Exchange Carriers Permanent Cost Allocation Manual for the

Separation of Regulated and Nonregulated Costs, Memorandum Opinion and Order, DA 97-

1244 (Accounting & Audits Division, released June 13, 1997), ¶  20 (approving cost allocation

manual revisions that allow 17 LECs to charge uncollectible revenue from ICS calls to regulated

operations and holding that under the Payphone Orders, the revenue and costs associated with

inmate collect calling should not be treated as nonregulated for accounting purposes).

C. To End BOC Subsidization and Discrimination, the Commission Must
Correctly Define ICS to Include the Entire Service—Not Merely the
Underlying Equipment—and Must Put into Place the Specific
Safeguards Sought by the Coalition

In order to put an end to the BOCs’ continued subsidization and discrimination, the

Commission must make clear that the inmate calling services deregulated by Section 276 include

not only the underlying equipment, but also the service itself, along with the associated revenues

and costs.12  Only by so doing can the Commission give meaning to the safeguards required by

Section 276.

The Commission, however, must do more than merely correct the scope of the inmate

calling services deregulated by Section 276.  The Commission must also put into place a number

of specific protections in order to prevent continued BOC abuses.

1. Uncollectibles

The Commission must make clear that the BOCs must afford independent ICS providers

the same treatment that the BOCs afford their own ICS operations with respect to uncollectibles.

The Commission should require that the BOCs’ inmate calling services operations enter into

                                               
11

Each of the other CEI Orders contains the identical language.

12 This application of the Computer III safeguards to services is fully in accord with the
purpose of the original Computer III decision, which was to deregulate—and thereby eliminate
subsidies and discrimination in—the BOCs’ “enhanced” services offerings.
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arm’s length billing and collection agreements with the BOCs’ billing divisions.  Further, the

BOCs must be required to provide billing and collection services to independent ICSPs’ on the

same terms and conditions that they offer such agreements to their own inmate calling services

divisions.

Another way in which the BOCs currently discriminate against independent ICS

providers is in the length of time it takes them to report a call as uncollectible.  It is not unusual

for it to be as long as 12 to 18 months from the time the independent ICS provider submits a call

record until the independent provider learns the call is uncollectible, either as a result of fraud or

the called party’s inability or unwillingness to pay.  During that period, thousands of additional

dollars of fraud may have occurred that would have been prevented had the BOC timely reported

the call as uncollectible.  To ensure the ability of independent ICS providers to compete fairly

with the BOCs, the Commission should establish reasonable time limits for the provision of

billing results.  In particular, the Commission must require that the BOCs report to independent

ICS providers when the billed party has denied responsibility for the ICS providers portion of

their bill.  Currently, this is a source of considerable fraud because inmate families have learned

that they can deny knowledge of the calls billed by the ICS provider but not risk the termination

of their phone services by paying the BOCs’ portion of their bill.

The Commission should also require the BOCs to treat all inmate calling services,

including their own, identically with respect to local service cut-offs.  The BOCs may not

indicate or imply that local service may be cut off for failure to pay charges assessed by the

BOCs own ICS, while refusing to cut-off local service for non-payment of other ICS providers’

charges.
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2. Fraud Control Information

Independent ICS providers have historically been handicapped in their ability to compete

with BOC inmate calling services operations because the BOCs have provided critical account

and fraud control information to their inmate divisions that they have refused to make available

to independent ICS providers on an unbundled basis and on reasonable terms.  While some of

this information can be obtained if the ICS provider enters into a direct billing agreement with

the BOC, the cost of entering into such a billing arrangement is generally prohibitive.
13

Moreover, some BOCs refuse to provide the information even to ICS providers with whom they

have billing and collection agreements.
14  As a result, the vast majority of independent ICS

providers use third-party billing clearinghouses for calls outside of the service area of the

incumbent LEC.  The billing agreements between the BOCs and such third-party clearinghouses

typically prohibit the use of information supplied to the clearinghouse by any other party.

The critical information that the BOCs currently provide to their own operations but

historically have refused to make available to independent ICS providers on reasonable terms

includes, among other things:

• Customer account information, including Social Security number and
customer code;

• Service establishment date;
• Disconnect Date and reason for disconnect;
• Additional lines;
• Previous telephone numbers, if any;

                                               
13

Billing and collection agreements can require upfront payments by independent ICS
providers of $75,000 or more.

14
Even where the BOC is willing to provide the information, it is unavailable to

independent ICS providers for unpublished numbers.  Inmates and their families have learned to
take advantage of this fact.  In some localities, 25% or more of the numbers called by inmates are
unpublished.
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• Service restrictions;
• Class of service;
• Payment history;
• Calling patterns/returns;
• Credit history; and
• Features (e.g. call forwarding or three-way calling)

Section 276’s directive that the BOCs not discriminate in favor of their own operations

requires that the Commission order that the account and fraud control information listed above

also be made available to independent ICS providers on a nondiscriminatory basis.15  Without

the information listed above, independent ICS providers are handicapped in their ability to

compete with the BOCs’ inmate divisions, for which the information is readily available.   The

Commission should order that the BOCs provide this information upon request on an unbundled,

nondiscriminatory basis at a reasonable charge.

Moreover, the Commission should order that this information be provided on a real-time

basis.  The BOCs have access to this information on-line and, presumably, can check any

relevant item before completing an inmate call.  This allows them to identify potential problems

and minimize the bad debt that is incurred.  If independent ICS providers are to be placed on

equal footing with the BOCs—as Section 276 requires—they must be able to do the same.  Thus,

the Commission must order that the BOCs make public, or at least provide independent ICS

providers with access to, their internal customer databases, for the limited purpose of validating

account information to the extent necessary for billing and collection.

                                               
15 The use of the account information by independent providers may raise issues under the
Commission’s CPNI rules.  For there to be competitive equality and arms’ length dealings
between the BOCs and their ICS operations, these same issues should be raised when the
information is provided to the BOCs’ own inmate operations.  Where the CPNI rules preclude
independent providers from accessing the information, the BOCs’ inmate operations should be
subject to the same restrictions.  The fact that the BOCs’ ICS operations are given access to this
information without apparent regard for the CPNI rules illustrates the inherent discrimination in
failing to ensure that “services” as well as equipment are subject to nonstructural separation.
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Not only must the BOCs make this information available to the independent ICS

providers, they must provide it to their own inmate calling services on the identical terms and

conditions as an arm’s length transactions.  The Commission must ensure that to the extent that

independent ICS providers are charged for information, their inmate divisions are similarly

charged.

The validation of called number billing status through LIDB is another area where the

Commission must act in order to ensure equal, nondiscriminatory treatment for independent ICS

providers, as required by Section 276.  The tariffs of six of the seven regional Bell operating

companies require that LIDB validation be performed on an on-line, real-time basis.  As a result,

ICS providers must validate every call, even where the call is to a known, recently called

number.  The cost for each LIDB check is $.06 or more.  Since every attempted call must be

validated, including calls to busy numbers, unanswered calls, and refused calls, ICS providers

can spend $.20-.30 or more on validation for every revenue-generating call.  By contrast, there is

no mechanism in place that ensures that the BOCs’ inmate divisions must bear their costs for

LIDB validation.  Moreover, it is not clear that the BOCs charge themselves the same rates

charged to ICS providers by LIDB clearinghouses.

The Commission must require the BOCs’ inmate divisions to access LIDB under the

same terms and conditions as independent ICS providers.  This will ensure both that they

properly account for their costs and that they pay the same rate as ICS providers.

3. Provision of Services Under Tariff

With respect to any basic network functions supporting the BOCs’ inmate calling

services, the Commission should make clear that such functions must be available to independent

ICS providers on the same terms and conditions as they are to the BOCs’ inmate divisions.  If the

BOCs perform transmission, switching, or inmate call processing functions in their networks, the
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BOCs’ nonregulated ICS operations must purchase the functions on a tariffed, arm’s-length

basis, and the same functions must be provided to independent ICS providers on the same terms

and conditions.

4. Unbillables (Code 50 Rejects)

Finally, the Commission must also address the problem of competitive local exchange

carrier (“CLEC”) number validation.  Currently, LIDB provides no indication that a called party

has changed telephone companies from an incumbent LEC (“ILEC”) to a CLEC.  If the called

number validated properly as a billable number before the change, it continues to do so.  As a

result, the independent ICS provider has no way of knowing that it should not continue to

complete calls to the number under the assumption that the ILEC will bill the call.  Assuming

that the number is served by the ILEC, the independent provider then sends its call detail record

to the ILEC for billing.  As long as several months later, the ILEC reports the call as unbillable.16

Even once the LEC reports the call as unbillable, the only explanation given is that the

call is a so-called “Code 50 Reject,” i.e. a number that is unbillable because it is served by a

different LEC.  The independent provider receives no information as to which CLEC serves the

number.  The independent provider thus has no way to bill the call, and must write it off as bad

debt.  Worse, since independent providers pay the LEC for validation, billing and collection, and

local measured service or access charges, the independent provider continues to incur

considerable costs for each call made to the number, even though none of them are billable.17

                                               
16 Many inmates are aware of this situation, and it is not uncommon for them to instruct
their families to subscribe to service from CLECs knowing that they will receive several months
of free calls.

17 In order words, independent providers are forced to pay their BOC competitors for a
LIDB product which does not work.
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By contrast, the BOCs’ Code 50 rejects are treated very differently. Since the BOC

knows that the called party has changed to a CLEC, and knows the identity of the CLEC, BOC

inmate divisions have a tremendous and unwarranted advantage.  The BOC is able to forward the

call detail for billing through the exchange carrier settlement process.  As a result, BOC Code 50

calls are processed with little or no unbillables.  This competitive imbalance will only worsen as

competition develops and more customers elect to switch to CLECs.

The BOCs’ ability to treat the BOCs’ ICS bills as part of the exchange carrier settlement

process clearly arises because the BOCs are treating the bills of their ICS operations as their

own, a phenomenon only possible because the ICS services have not been separated out.  The

Commission must rectify this error by making clear that the BOCs must give equal treatment to

independent ICS provider bills.

Alternatively, the Commission could require that the BOCs forward independent ICS

provider calls to CLECs for processing in the same fashion as the BOCs’ own calls, subject of

course to the same billing and collection fees.  In the long term, the Commission could rectifying

the situation by  requiring that LIDB be updated to return a carrier code in response to validation

inquiries.

CONCLUSION

Section 276 requires that the Commission ensure ICS providers are fairly compensated

for each and every call made from their equipment.  To carry out this mandate in light of state-

imposed rate ceilings on local inmate collect calls that prevent ICS providers from recovering the

unique costs of providing ICS, the Commission should either (1) deregulate inmate calling rates

or (2) prescribe a $.90 federal compensation element to be added to existing state rates where a

ceiling is in place.
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Section 276 also requires that the Commission must establish safeguards necessary to

ensure an end to the subsidization of BOC inmate operations and the BOCs’ discrimination

against independent providers.  In order to do so, the Commission must first correctly define ICS

to include the service itself—along with the associated revenue and costs—rather than merely

the underlying equipment.  Then the Commission must put into place the specific protective

measures outlined above.

Dated:  June 21, 1999 Respectfully submitted,

DICKSTEIN SHAPIRO MORIN
& OSHINSKY LLP

2101 L Street, N.W.
Washington, D.C.  20037-1526
(202)785-9700
Attorneys for the Inmate Calling Service
Providers Coalition

By: /s/ Albert H. Kramer              
Albert H. Kramer
Robert F. Aldrich
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